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Bills and Notes — Alteration of Payee's Name on Draft Before Certifica- 
tion — Inability of Drawee to Recover Payment Made to Holder. — The plain- 
tiff bank certified a draft and paid its amount to the defendant bank, a holder in 
due course. The plaintiff later discovered that the draft had been stolen and 
altered, by changing the name of the payee, before it had been presented to the 
plaintiff for certification. The plaintiff sued to recover from the defendant. Held, 
that the plaintiff could not recover. National City Bank v. National Bank of the 
Republic (1921) 300 111. 103, 132 N. E. 832. 

Prior to the Negotiable Instruments Law it was settled that an acceptor 
warranted the genuineness of the drawer's signature but not the other parts of a 
bill. Hence when the signature of the drawer was genuine but the amount of the 
bill was altered before it was accepted, the acceptor could recover from the holder 
of the bill. White v. Continental Nat. Bank (1876) 64 N. Y. 316. Section 62 of 
the N. I. L. provides that an acceptor of an instrument "engages that he will pay 
according to the tenor of his acceptance; and admits .... the existence of the 
payee and his then capacity to indorse." This section has been interpreted to 
mean that the acceptor "must pay to the innocent payee or subsequent holder the 
amount called for by the bill at the time he accepted, even though larger than the 
original amount ordered by the drawer." And that "a fortiori a drawee who pays 
a raised bill or check, without acceptance or certification, should not recover the 
money paid from an innocent holder." Ames, The Negotiable Instruments Law 
(1900) 14 Harv. L. Rev. 241, 243. It would seem from the wording of the 
N. I. L. and Dean Ames' interpretation, which has never been challenged, that a 
change was intended in the common law. But if so, the courts certainly have not 
recognized it. Continental Nat. Bank v. Tradesman's Nat. Bank (1899) 36 App. 
Div. 112, 55 N. Y. Supp. 545; New York Produce Exchange Bank v. Twelfth 
Ward Bank (1909, Sup. Ct.) 62 Misc. 69, 119 N. Y. Supp. 988; McClendon v. 
Bank of Advance (1915) 188 Mo. App. 417, 174 S. W. 203; Interstate Trust Co. v. 
United States Nat. Bank (1919) 67 Colo. 6, 185 Pac. 260. The theory on which 
these cases rest is that the acceptor paid the money by mistake and that the holder 
warranted the genuineness of every part of the bill except the signature of the 
drawer. To require the acceptor to warrant the tenor of the bill as it was when 
presented to him would seriously retard business. It is impossible for him to 
determine from the face of the instrument whether it has been altered. He would 
require a personal confirmation by the drawer of the tenor of every draft. It is 
the holder, who has trusted the fraudulent person, that should bear the loss. It 
is unreasonable for him to have acted in reliance on the acceptance. Further, it 
may very well be that the N. I. L. was intended to mean that the acceptor engages 
to pay only according to the original tenor of the instrument and admits the exis- 
tence of the original payee only. The instant case, however, follows Dean Ames' 
interpretation, thereby establishing a new conflict on the N. I. L. In view of the 
fact that the purpose of the N. I. L. was primarily to codify and unify the existing 
law, it is submitted that the decision is wrong and anomalous. It may be of some 
comfort to the supporters of Dean Ames that his conclusion is at least in line with 
the law of England and the Continental countries. Langton v. Lazarus (1839, 
Exch.) 5 M. & W. 628; 1 Pardessus, Cours de Droit Commercial (6th ed. 1856) 
545- 

Conflict of Laws — Divorce Decree Obtained in Foreign State through 
Fraud — Prosecution for Bigamy. — The accused and his wife were domiciled in 
Virginia, where they separated. He later obtained a divorce, without personal 
service or appearance of his wife, in West Virginia, testifying that his wife had 
abandoned him and that more than one year had elapsed since the separation. 
The accused then married a second wife and returned to Virginia, where he was 
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convicted of bigamy. Held, that the West Virginia divorce decree would not be 
recognized, the conviction for bigamy being sustained. Corvin v. Commonwealth 
(1921, Va.) 108 S. E. 651. 

Where one spouse has obtained a domicil in a state other than that of the rightful 
matrimonial domicil, and has obtained a divorce without personal service or 
appearance of the other spouse, the court of the matrimonial domicil need not 
recognize the divorce under the full faith and credit clause of the federal consti- 
tution. Haddock v. Haddock (1906) 201 U. S. 562, 26 Sup. Ct. 525; but see 
Goodrich, Matrimonial Domicil (1917) 27 Yale Law Journal, 49. The courts, 
however, are disposed to recognize the decree on the grounds of comity, but there 
is authority to the contrary. Joyner v. Joyner (1908) 131 Ga. 217, 62 S. E. 182; 
Duncan v. Duncan (1920) 265 Pa. 464, 109 Atl. 220. If the spouse who obtained 
the divorce had induced the court to take jurisdiction by fraudulent representa- 
tions, the decree will not be recognized in another state because of the lack of 
jurisdiction of the court granting the divorce. Wagoner v. Wagoner (1921, Mo.) 
229 S. W. 1064; but see Hicks v. Hicks (1912) 69 Wash. 627, 125 Pac. 945. In 
the instant case, however, the fraud was not such as affect the jurisdiction of the 
court, and it would be an anomaly to permit a decree to be attacked collaterally 
for perjury in the trial itself. From statements in some cases it seems as though 
this exception may be created in divorce cases, although the point has never been 
squarely decided. See Succession of Benton (1901) 106 La. 494, 31 So. 123; 59 
L. R. A. 135, 186, note; but see Deyette v. Deyette (1918) 92 Vt. 305, 104 Atl. 
232 (suit brought by third party). Since the courts are therefore not required 
to recognize a decree of divorce based on service by publication, they may specify 
under what conditions they will recognize it. It seems, however, that only strong 
reasons of public policy should induce a court to refuse to give effect to a decree, 
as in the instant case, on the grounds of perjury at the trial. 

Contracts — Impossibility of Performance by the Plaintiff of a Condition 
Precedent to the Duty of the Defendant. — The plaintiff was employed by the 
township trustee to teach in the county school for a six-month term. The health 
board, acting under statutory authority, ordered the trustee to close the school in 
view of an influenza epidemic. Burns Ann. Sts. 1914, sec. 7608. The plaintiff 
sued the trustee for payment for the period during which she had not been able to 
teach. Held, that the trustee was under no duty to pay. Gregg School v. Hinshaw 
(1921, Ind.) 132 N. E. 586. 

The recent tendency in similar cases has been to evade the real problem by 
finding either that the defendant has waived the condition of performance by the 
plaintiff, or that the defendant has impliedly ordered the teacher to hold himself 
in readiness to perform during the period of suspension, and thus not only waived 
the original condition but received a substituted performance of equal value. 
Board of Education v. Couch (1917) 63 Okla. 65, 162 Pac. 485; Montgomery v. 
Board of Education (1921, Ohio) 131 N. E. 497. Such a solution, however, is 
unsatisfactory, since, in the majority of cases, there is no foreknowledge of the 
duration of the closing, and such a request may always be implied from the mere 
form of the notice. See Montgomery v. Board, supra. And even those cases 
which imply the request from the temporary nature of the closing, seem to hold, 
somewhat inconsistently, that if at any time afterward, the closing becomes perma- 
nent, such a request will not be inferred. Randolph v. Sanders (1899) 22 Tex. 
Civ. App. 331, 54 S. W. 621 ; Board v. Couch, supra. Other courts hold that the 
performance of the teaching service, the condition precedent to the duty of the 
defendant to pay, has been made impossible, apparently by the defendant's act in 
closing the school, and that such prevention by the defendant nullifies the condi- 
tion. Dewey v. School District (1880) 43 Mich. 480; School District v. Gardner 



